10

Edwards, Stevens
and Tucker,LLpP

Board Meetings and the Brown Act: a Quick Reference

Public Comment:

e Public must have an opportunity to comment before a Board takes action.

e May adopt time limits per person and per topic. Limits should be part of a Board Policy
or Resolution, but a Board can vote to temporarily change the limits for particular agenda
items if, for example, extensive comment is expected.

e May limit the public’s video or audio taping only if the Board finds that the noise,
illumination, or obstruction of view disrupts the meeting.

e May only eject a member of the public if they are actually disrupting the proceedings. May
also clear the room due to disruptions, but cannot continue the meeting until the public is
allowed to return.

Common Grounds for a Closed Session Under the Brown Act: The Brown Act permits a Board
to meet in closed session under limited circumstances. The Brown Act also provides standard
agenda language that, if used correctly, complies with the Brown Act.

1. Real Estate: to meet with a designated real property negotiator to give instructions
regarding price and the terms of payment.

CONFERENCE WITH REAL PROPERTY NEGOTIATOR
Property: (street address or parcel)

Agency Negotiator: (name)

Negotiation Parties: (parties the District is negotiating with)
Under Negotiation: (price, terms of payment, both, etc.)

2. Litigation: to confer with legal counsel on existing or anticipated litigation.

A. Existing Litigation: the District is a named party in litigation or a similar action
before an administrative agency.

CONFERENCE WITH LEGAL COUNSEL — EXISTING LITIGATION (Gov’t. Code section
54956.9(d)(1).)
Name of Case: (claimant’s name, name or parties, or case number)

OR
Case Name Unspecified: (state whether identifying the case would jeopardize settlement
discussions or service of process)
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B. Anticipated Litigation: the Board is considering filing a lawsuit or, due to
“existing facts and circumstances,” your legal counsel or the Board believes that
there is “significant exposure” to litigation.

CONFERENCE WITH LEGAL COUNSEL — ANTICIPATED LITIGATION (Significant
exposure to litigation pursuant to Gov’t. Code § 54956.9(d)(2) or (3).)
Number of potential cases: (#)
OR
(Initiation of litigation pursuant to Gov’t. Code § 54956.9(d)(4).)
Number of potential cases: (#)

3. Public Employment: to consider or take action on the appointment, employment,
evaluation, discipline or dismissal of employees, or to hear complaints or charges against
employees, unless the employee requests a public hearing.

A. Who can we discuss? Employees, administrators, or independent contractors who
act like employees (legal counsel or other professional consultants). The Board
cannot consider or take action on positions that are normally elected by the public
(Board Member appointment) or elected by the Board (subcommittee
appointment).

B. Can we discuss compensation? Only a disciplinary reduction in pay. Other
compensation discussions could fall under the “Labor Negotiations” agenda item.

PUBLIC EMPLOYEE APPOINTMENT or PUBLIC EMPLOYMENT
Title: (position or description of position to be filed)

PUBLIC EMPLOYEE PERFORMANCE EVALUATION
Title: (position of employee being reviewed)

PUBLIC EMPLOYEE DISCIPLINE/DISMISSAL/RELEASE
(Note that the employee must be given 24-hours advanced notice to request a public hearing if
complaint will be considered.)

4. Labor Negotiations: to meet with the Board’s designated representatives regarding
salaries, salary schedules, or fringe benefits, in connection with negotiations. This does
not permit actual negotiations with another party. This is usually used to discuss
negotiations with bargaining units, but can also be used to give direction regarding
negotiations with unrepresented employees, including a chief administrative officer.

CONFERENCE WITH LABOR NEGOTIATORS
Agency designated representatives: (names of negotiators attending closed session)
Employee organization: (your union/bargaining group)
OR
Unrepresented employee: (title of position, like “Superintendent™)
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5. A note on “executive” contracts: any employment contract for an “executive” position
must be approved during a regular (not special) board meeting in an open session. An oral
summary of the salary or salary schedule and fringe benefits must be presented in the same
open session prior to any vote to approve the contract.

Some Common Actions Must be Reported Out Immediately After the Closed Session:
following a closed session, the Board must provide an oral or written report on certain actions
taken and the vote of every Board Member present.

1. Real Estate: if the Board’s approval of a real estate agreement makes the agreement final,
the Board shall report that approval and the substance of the agreement in open session at
the public meeting during which the closed session is held.

2. Litigation: the Board shall report out-

A. Approval given to its legal counsel to defend, or seek or refrain from seeking
appellate review or relief, or to enter as an amicus curiae in any form of litigation.
The report shall identify, if known, the adverse party or parties and the substance
of the litigation. If approval is given to initiate or intervene in an action, the report
does not need to identify the action, the defendants, or other particulars, but shall
specify that the direction to initiate or intervene in an action was given to legal
counsel.

B. Approval of a settlement agreement if the Board’s approval makes the settlement
agreement final. The report shall identify the substance of the agreement.

3. Public Employment: action taken to appoint, employ, dismiss, accept the resignation of,
or otherwise affect the employment status of a public employee shall be reported at the
public meeting during which the closed session is held. The report shall identify the title
of the position. However, the report of a dismissal or of the nonrenewal of an employment
contract shall be deferred until the first public meeting following the exhaustion of
administrative remedies (e.g., appeals to Board), if any.

4. Labor Negotiations: approval of an agreement concluding labor negotiations with
represented employees shall be reported after the agreement is final and has been accepted
or ratified by the other party. The report shall identify the item approved and the other party
or parties to the negotiation.
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