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The Brown Act



Brown Act
The Brown Act is a “sunshine law” which requires that meetings of 
legislative bodies of local agencies: 
• Be open to the public
• Follow published agendas
• Provide opportunity for public comment
Specifies circumstances under which public agencies can meet in 
closed session



Brown Act
Transparency: public business is conducted in public as much as 
possible.

Notice: posted agenda gives the public enough time and enough 
information to make an informed decision about whether to attend.



Coverage
A meeting is:
Any congregation of a majority of members of a legislative body at the 
same time and location, including by teleconference, to hear, discuss, 
deliberate or take action on any matter within the subject matter 
jurisdiction of the legislative body

Includes both face-to-face gatherings (including informal meetings) and 
remote gatherings (for example, by conference call)



Coverage (cont’d)
“Serial Meetings” 
• A majority of members may not use a series of communications, 

directly or through intermediaries, to discuss, deliberate or take 
action on any item of business within the board or committee’s 
jurisdiction

• A “serial meeting” is a series of communications by individual 
members or less-than-quorum groups that ultimately involves a 
majority of the body’s members

Each individual communication is okay, but collectively these communications    
constitute a “meeting”



Coverage (cont’d)
“Daisy Chain”

-A talks to B
-B talks to C

-C talks to D
-D talks to E

“Hub and Spoke”



Coverage (cont’d)
Serial meetings include:
Debate, discussion, lobbying or any other part of the deliberative process
“Polling” members

Serial meetings do not include:
An employee or official engaging in separate conversations or 

communications with members in order to answer questions or provide 
information, so long as the employee or official does not communicate to 
members the comments or position of any other member



Coverage (cont’d)
The Brown Act expressly excludes certain gatherings of members 
from its requirements:

1. Conferences

2. Other Public Meetings

3. Social or Ceremonial Occasions



Coverage (cont’d)
You may engage in separate conversations or communications on social media to:
answer the public’s questions, 
provide information to the public, or 
solicit information from the public regarding a matter that is within the Board’s 
jurisdiction

if a majority of the Board does not use the social media platform to “discuss among 
themselves” business of a specific nature that is within the Board’s jurisdiction.
What does “discuss among themselves” mean? It means you may not respond directly 
to any other Board member’s social media post or a post shared by another Board 
member, which includes using “digital icons that express reactions to [social media] 
communications made by other members of the” Board.
(Gov’t Code § 54952.2(b)(3).)



Public Meetings
Except where closed meetings are authorized, must be open and 
public

All persons must be permitted to attend

Attendees have the right to record or broadcast public meetings, 
unless the board or committee reasonably finds that the noise, 
illumination or obstruction of view will persistently disrupt the 
meeting



Public Meetings (cont’d)
Agendas must include a time for the public to address the board 
before board action

Meetings must be held within the territory over which the board 
has jurisdiction, except in specified circumstances

The board may adopt reasonable regulations regarding public input, 
including limiting the time for each speaker and the total time on 
each topic



Public Meetings (cont’d)
No action may be taken and no discussion may take place on 
any item not on the agenda, except:
• Members or staff may briefly respond or ask clarifying questions in 

response to statements or questions from the public

• Members or staff may make brief announcements and brief reports on their 
activities

• Members may direct staff to place a matter on a future agenda



Agenda and Notice Requirements
Agendas of regular meetings must be posted in a public place at 
least 72 hours in advance and notices of special meetings must be 
posted in a public place at least 24 hours in advance 

In rare circumstances, special meetings may be called upon 1 hour’s 
notice to members of the board/committee and media if an 
“emergency” exists 



Closed Meetings
Boards and committees may meet in closed session under 
limited circumstances

Agenda language is key

Government Code provides appropriate agenda descriptions at 
Section 54954.5, but still up to us to ensure meeting is 
compliant with the applicable closed session exception.



Closed Meetings (cont’d)
Confidentiality must be preserved. 
•Only a majority of the board can vote to disclose confidential closed session 
information.
•Only a majority of the board can decide to waive attorney-client privileges.
•CAN report alleged Brown Act violations to district attorney or grand jury.



Closed Meetings (Cont’d)

1. To determine whether to grant a license or permit to a person 
with a criminal record

2. To discuss threats to essential public infrastructure with certain 
public officials (for example, attorney general or sheriff)

3. Real Estate: confer with real property negotiator to give 
instructions regarding price and terms of payment.



Closed Meetings (cont’d)

4. Litigation: confer with legal counsel on existing or anticipated 
litigation.
Existing Litigation: proceeding before a court, administrative 

authority, hearing officer, or arbitrator.
Anticipated Litigation: “existing facts and circumstances” lead 

attorney or board to believe there is “significant exposure” to 
litigation.

Anticipated Litigation: board is considering filing a lawsuit.



Closed Meetings (cont’d)
5. Public Employment: to consider or take action on the 

appointment, employment, evaluation, discipline or dismissal of 
employees, or to hear complaints or charges against employees, 
unless the employee requests a public hearing

Purpose is to avoid publicity or embarrassment for an employee 
or applicant, and allow full and frank conversation by the board



Closed Meetings (cont’d)
5. Public Employment:

Covered: employees, administrators, independent contractors 
who act like employees (legal counsel or other professional 
consultants)

Not Covered: elected officials or appointments to the board or a 
subcommittee



Closed Meetings (cont’d)
5. Public Employment:

Covered: disciplinary reduction in pay

Not Covered:  other compensation discussions



Closed Meetings (cont’d)
5. Public Employment:

Covered: action to appoint, employ, dismiss, or accept the 
resignation of an employee

BUT, must report out on the action at the same public meeting



Closed Meetings (cont’d)
6. Labor Negotiations: to meet with its designated representatives 

regarding salaries, salary schedules, or fringe benefits, in 
connection with negotiations

Does not allow a closed session for actual negotiations with the 
“other side”



Closed Meetings (cont’d)
Not in the Brown Act, but Ed. Code also authorizes closed sessions:
7. Expulsions: hearing shall be in closed session unless pupil 

requests an open session. Board may still deliberate in closed 
even if pupil demands hearing in open session. (E.C. § 48918.)

8. Student Discipline Other than Expulsion: unless a pupil/parent 
requests an open session, then matter shall be heard in closed 
session if a public hearing would disclose personal, confidential 
pupil information. (E.C. § 48912.)



Closed Meetings (cont’d)
Not in the Brown Act or Ed. Code, but common practice to hold 
closed sessions for:
9. Interdistrict Transfer Appeals: closed session justified for the

same reasons suspensions and expulsions are heard in closed 
session—to protect the confidentiality and privacy of minor
pupils.



Remote Participation
If you use teleconferencing, then:
All votes must be taken by roll call.
Members of the public must be able to address the Board from 
each publicly disclosed teleconference location.*
Any number of Board Members may participate remotely as long 
as a quorum connects from within your home county and all 
teleconferencing locations are publicly disclosed/open to the public.



Remote Participation (Gov’t Code § 54953)
The Brown Act now permits Board Members to participate in in-person board meetings 
by videoconference without disclosing their remote locations if certain conditions are 
met:

1) During the meeting, at least a quorum of the board members must participate from 
a single physical location within the agency’s jurisdiction, that location must be 
clearly identified on the meeting agenda, and it must be open to the public.

2) The board must provide at least one of these means for members of the public to 
remotely observe and address the board:

a. A two-way audiovisual platform, or
b. A two-way telephonic service and a live webcast of the meeting.

3) The meeting agenda must provide clear notice of the ways that members of the 
public may physically or remotely participate in the meeting and offer public 
comment.



Remote Participation (Gov’t Code § 54953)
4) The meeting agenda must identify and include an opportunity for all persons to attend and 

address the board directly via a call-in option, via an internet-based service option, and at 
the in-person location of the meeting.

5) If the meeting’s broadcast is disrupted, the board cannot take any further action until the 
broadcast is restored.

6) The board cannot require public comments to be submitted in advance of the meeting and 
must provide an opportunity for the public to address the board and offer comment in real 
time.

7) The board member appearing remotely must “disclose at the meeting before any action is 
taken, whether any other individuals 18 years of age or older are present in the room at the 
remote location with the member, and the general nature of the member’s relationship with 
any such individuals.”

8) The board member appearing remotely must participate through both audio and visual 
technology.

9) All votes must be taken by rollcall.



Remote Participation (Gov’t Code § 54953)
In addition to those nine requirements, a Trustee may only appear by phone/video without
disclosing their location for two reasons.

In no case may a Trustee appear remotely under these provisions for more than three
consecutive months or 20% of the regular board meetings in a calendar year.

(A) Remote participation for “just cause” short of an “emergency”:

Once or twice per calendar year, a board member may use this option if they notify their board
“at the earliest opportunity possible, including at the start of a regular meeting, of their need to
participate remotely for just cause, including a general description of the circumstances relating
to their need to appear remotely at the given meeting.”



Remote Participation (Gov’t Code § 54953)
(B) Remote participation due to “emergency circumstances”:

A board member may also participate remotely if they request that their board
“allow them to participate in the meeting remotely due to emergency
circumstances and the legislative body takes action to approve the request. The
legislative body shall request a general description of the circumstances relating
to their need to appear remotely at the given meeting. A general description of
an item generally need not exceed 20 words and shall not require the member to
disclose any medical diagnosis or disability, or any personal medical information
that is already exempt under existing law . . . .”



Remote Participation (Gov’t Code § 54953)
When requesting to attend remotely due to “emergency circumstances,” two more requirements apply (in

addition to the previous nine):

10) The board member “shall make a request to participate remotely at a meeting . . . as soon as possible.
The member shall make a separate request for each meeting in which they seek to participate
remotely.”

11) The board may take action on a request to participate remotely at the earliest opportunity. If the
request does not allow sufficient time to place proposed action on such a request on the posted agenda
for the meeting for which the request is made, the board may identify the action at the start of its
meeting and take action to approve the request by a majority vote even though there was insufficient
time to place the item on the posted meeting agenda.



Consequences of Violations
Actions may be declared invalid as a result of:
• Agenda posting violations = action on items not posted and for 

which no proper exception exists
• Improper closed sessions

Board members who attend a meeting at which action is taken in 
violation of the Brown Act, with wrongful intent to deprive the public 
of information to which it is entitled, are guilty of a misdemeanor



Consequences (cont’d)
Some actions will not be declared invalid:
• Substantial compliance with the law
• Creating a contractual obligation that someone else has relied 

upon in good faith

“Cure and Correct Demand”



Scenario 1
A majority of your board intends to attend a meeting of the County 
Board of Supervisors and address the BoS on an agenda item. Does 
this need to be noticed as a public meeting of your board?

After the Board of Supervisors meeting, your board members are 
outside talking. Can they discuss what happened at the BoS meeting?



Scenario 2
Your Board wants to meet to do some team building and improve 
relationships between your members.

Does this need to be a noticed and agendized meeting of the Board?

Can you meet in private? 



Scenario 3
Due to technical difficulties, your Board Meeting agenda was not 
posted 72 hours before your regular meeting. It is 70 hours before 
the start of your regular meeting and you can post the agenda now. 

What can you do?



Conflicts of Interest



Key Conflicts Laws
Political Reform Act

Gov’t. Code Section 1090

Gov’t Code Section 1099

Common Law (judicial decisions)



Political Reform Act
No Official or Employee Can Use Position to Influence a Decision 
in Which she Knows or has Reason to Know she has a Financial 
Interest

Reasonably Foreseeable that Decision will have Financial Effect

More Than Effect on Public Generally



Political Reform Act (Cont’d)

Financial interests: 
(1) investments, 
(2) interest in property, 
(3) sources of income, 
(4) sources of gifts, and
(5) personal finances.



Political Reform Act (Cont’d)

Financial interests range from $250 and up, depending on type of 
economic interest.

Recusal can make Board action OK.



Government Code 1090
Prevents Boards from making Contracts if (1) a Board Member is 
Financially Interested or (2) an Employee who is Financially 
Interested participated in making the Contract

Only Requires a Minimal Financial Interest

Few situations in which recusal is OK



Government Code 1090 (Cont’d)
Recusal only OK if:

(1) A board member’s financial interest is only “remote,” as 
specified by law, or

(2) The “rule of necessity” applies.



Government Code 1090 (Cont’d)
“Remote Interests” defined in Govt. Code Sections 1091 and 1091.5, 
including (but not limited to):
• Paid officer/employee of a nonprofit 501(c)(3)
• Employee or agent of certain sized business
• Already supplied goods or services for 5+ years
• Attorney or broker, no direct benefit



Government Code 1090 (Cont’d)
More “Remote Interests”
• Parent of dependent child
• Employed by another governmental entity
• Settlement of litigation (certain conditions)
• Competitive bidding, lowest bidder



Government Code 1090 (Cont’d)
Some Financial Interests are Deemed a “Non-Interest,” and recusal is 
not necessary
• Less than 3% ownership, and less than 5% of personal income
• Reimbursement of expenses
• Public services
• Preexisting employment of spouse
• Volunteer for non-profit/tax exempt corp.



Government Code 1090 (Cont’d)
Limited “Rule of Necessity” can allow contract with recusal

• Board member is only person who can supply an essential service

• Public board is the only entity authorized to act



Government Code 1099
Prevents Incompatible Public Positions

Does one agency/entity have authority or influence over the other?

Potential conflict or overlap in duties and responsibilities?

JPAs are a specific exception



Common Law
Aimed at Avoiding Temptation to Personally Benefit

Abstention is Acceptable

Appearance of Personal Benefits



FPPC Form 700
Statement of Economic Interests: www.fppc.ca.gov/Form700.html.

File annually.

The rules regarding what does and does not need to be reported 
on Form 700 are different from the rules regarding when you do or 
do not have a conflict of interest. This is a big source of good-faith 
mistakes.



Scenario 1
A Trustee has a minority ownership interest in a piece of real estate and the COE 
is considering renting space there.

Can the board approve a lease for the COE to rent space there?

Can the county superintendent approve a lease for the COE to rent space there 
without any board involvement?



Scenario 2
A Trustee is on the board of directors for the local Boys and Girls Club.

Can your board approve an agreement with the Boys and Girls Club to use its 
facilities to host a COE program?

Can the Trustee participate in approving or denying that agreement?

Can the Boys and Girls Club go directly to the COE’s facilities department to 
reserve your board room for a meeting?



Scenario 3
A Trustee’s adult child applies for a position with the COE.

Can your COE hire your child?

Do the answers change if it was a Trustee’s dependent child?



Questions?

Eric Stevens
stevens@estattorneys.com

mailto:stevens@estattorneys.com
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